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There are many risks for executives who 
find themselves caught in the sights of  
a public inquiry and a potential, or 
actual, criminal investigation

Potential 
Avenues

Public inquiries are independent inquiries established 
by a government minister into matters causing ‘public 
concern’. They tend to be long, sprawling affairs into 
headline-grabbing events, such as phone hacking (the 
Leveson inquiry) and institutional child sex abuse. At 
present the Grenfell Tower inquiry is conducting public 
hearings. Whilst public inquiries are forbidden from 
making findings of criminal liability, they often occur 
prior to or simultaneous with criminal investigations 
into the same events. For executives participating 
in public inquiries, either through the provision of 
documents and/or their giving oral evidence, the 
process can therefore be fraught with the risk of 
prosecution. In relation to the Grenfell fire, for 
example, it is highly likely that several companies will 

However, s22 Inquiries Act 2005 provides some 
respite in that “a person may not under section 21 be 
required to give, produce, or provide any evidence or 
document if he could not be required to do so if the 
proceedings of the inquiry were civil proceedings in 
a court in the relevant part of the United Kingdom”. 
This reflects a long-standing right in English law 
(codified by s14 Civil Evidence Act 1968) that a person 
can refuse in civil legal proceedings to answer any 
question or produce any document or thing if doing 
so would expose them (or their spouse or civil partner) 
to criminal proceedings. Therefore, whilst a person 
must do as the notice says and appear before the 
inquiry, they can refuse to answer particular questions, 
or to provide particular documents which may  
incriminate them. 

Systems and Control
Ascertaining which questions can be avoided 
through invoking the privilege against self-
incrimination is not straightforward and requires 
specialist criminal law advice. For example, in the 
Grenfell criminal investigation, the police confirmed 
that the offences they are investigating range from 
manslaughter to breaches of the Health and Safety 
at Work Act. Many of these offences are contingent 
on legal concepts such as breaches of duties of care. 
In such a case there will not be a straightforward 
question ‘did you commit this crime?’ Rather, the 
incrimination risk arises from a huge number of 
questions which pertain to the systems and controls 
in place, and the actions of the senior management 
of the company. Invoking the right not to self-
incriminate can therefore lead to a wholesale refusal 
to give evidence at all. 

Moreover, where the starting position of public 
inquiries is that they are open to the public and to be 
reported on by the press (subject to any restrictions 
imposed under s19 Inquiries Act 2005), it is not 
attractive to be the witness refusing to answer 
questions due to the risk of self-incrimination. The 
right is not to avoid prejudicing future criminal 
proceedings, but specifically to avoid incriminating 
oneself. Asserting the right under s22 not to answer 
questions may well be viewed by any observer to 
the inquiry (including a criminal investigator) as 
tantamount to an admission of guilt and is therefore 
not without its own grave reputational and legal risks. 

Where there are likely to be subsequent criminal 
proceedings, and that there is a high risk of a number 
of witnesses refusing to answer questions on the 
grounds of self-incrimination, a request can be made 
to the Attorney General (AG) for an undertaking as 
to the future use of evidence given to the Inquiry. 
Such undertakings are usually to the effect that no 
evidence given by a witness can be used against them 
in any criminal proceedings or for the purpose of 
deciding whether to bring such proceedings (unless 
those are criminal proceedings relating to giving false 
evidence at the inquiry, considered further below). 
Once such an undertaking is given, an individual can 
no longer refuse to give evidence because they risk 
self-incrimination. 

be prosecuted after the inquiry’s report is eventually 
published. That report is likely to be sharply critical and 
be the backdrop for both civil and criminal litigation.

The Coronavirus Case
Whilst public inquiries are rare, the government has 
already committed to holding one into the handling 
of the COVID-19 pandemic. An aspect that this 
inquiry is bound to consider is the rules concerning 
government procurement from private companies. 
Concern has been raised about whether these rules 
were disregarded when £18 billion of public money 
was spent. Executives from some of these companies, 
or indeed government ministers who decided on the 
placing of lucrative contracts with them, would be 
well-advised to tread carefully if and when they give 
evidence to the public inquiry. Their evidence will not 
necessarily stay within the strict confines of its remit. 

Their evidence may create exposure in a subsequent 
criminal investigation. The findings that have already 
been published by the National Audit Office into, for 
example, PPE procurement suggests that individuals 
may ultimately face criminal allegations of bribery and/
or misconduct in public office.

Public inquiries are constituted by the Inquiries Act 
2005. This statute gives these inquiries a power to 
compel individuals to attend and answer questions. 
Under s21 Inquiries Act 2005, the chairperson of the 
inquiry can serve a notice requiring a person to (a) 
attend and give evidence, or (b) produce anything in 
his custody or under his control. Failure to comply with 
such a notice without reasonable excuse is a criminal 
offence, one potentially punishable with imprisonment. 
So, the starting position for any individual is that a 
notice to give evidence (either oral or documentary) to 
an inquiry is compulsory. 
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The Grenfell Inquiry
In the Grenfell Tower Inquiry, for example, two 
undertakings have been given by the AG. In the first, 
the undertaking was limited just to individuals, i.e., 
individuals would not have their evidence used against 
them in any criminal proceedings brought against 
them. However, their evidence could be used in 
future criminal proceedings against anyone else. This 
exclusion was contrary to the request from the chair, 
who wanted the undertaking to immunise companies 
as well as individuals. The upshot of the exclusion was 
that several individual witnesses indicated that they 
would be refusing to answer questions because, as 
a matter of law, their evidence would be considered 
the evidence of the company, and they were 
therefore exercising the company’s right to avoid self-
incrimination by refusing to answer questions. As a 
result, the AG was effectively forced to give a second 
undertaking which was an extension of the first, and 
immunised all ‘legal persons’ i.e., companies as well  
as individuals.

The Grenfell undertaking climb-down exposes a 
further consideration for any executive compelled 
to give evidence at a public inquiry. Under English 
criminal law, a company can be guilty of a crime 
involving a mental state through the actions of its 
‘directing mind and will’. If an executive is sufficiently 
senior to be potentially classed as such, when 
considering a notice to give evidence at an inquiry, 
the individual must consider not only their own 
incrimination, but also  
that of their employer. Whether a particular executive 
is a directing mind and will is a matter of legal analysis 
in each particular case, and legal advice will be  
required before that executive can refuse to give 
evidence by asserting the company’s privilege against  
self-incrimination.

Once a comprehensive undertaking is in place, 
however, nothing said in oral evidence by a witness 
will expose them to criminal prosecution for the 
subject-matter of the inquiry. However, such 
undertakings will always expressly exclude criminal 
prosecutions arising from suppressing evidence or 
giving false evidence to the inquiry. In relation to 
the former, s35 Inquiries Act 2005 creates a number 
of criminal offences relating to the distortion or 
prevention of evidence, and the suppression or 
destruction of relevant documents. In relation to the 
latter, the relevant criminal offence is perjury, which 
is committed when a witness during evidence on 
oath makes a “statement material in that proceeding, 
which he knows to be false or does not believe to 
be true” (s1 Perjury Act 1911). Also of potential 
relevance is the crime of perverting the course of 
justice, which is doing an act which has a tendency 
and is intended to pervert the administration of 
public justice. It is unlikely that a public inquiry itself 
would constitute a course of public justice, but any 
parallel or subsequent criminal proceedings into the 
subject matter of the inquiry would. The implication 
is that misleading the inquiry (either through lying 
or through some other means such as suppressing 
documents) would not necessarily constitute the crime 

of perverting the course of justice per se. However, if 
it could be proven that this deception was committed 
with an intent specifically to pervert a criminal 
investigation, this conduct would likely fall within 
the definition of perverting the course of justice and 
would not be protected by any undertaking. In short, 
once an undertaking is in place, the only way for an 
individual to avoid any criminal risk is to ensure that 
the evidence they give to the inquiry is truthful. 

Tread Carefully
There are other lawful grounds (beyond the privilege 
against self-incrimination) on which a witness can 
refuse to give evidence. As noted above, s22 Inquiries 
Act 2005 means that a person is under no obligation 
to give evidence they would not be required to give 
in civil proceedings. The example likely to be most 
relevant for business executives is that their evidence 
is protected by legal professional privilege (LPP). LPP 
broadly covers two types of material. The first is 
litigation privilege, which relates to communications 
that are for the sole or dominant purpose of 
conducting adversarial litigation. So, if the business 
or individual is caught up in a court case (or have 
started preparing because such a case is reasonably 
in prospect), the communications with their lawyers 
(or between their lawyers and third parties) in 
relation to that court case are privileged. The second 
category of LPP is legal advice privilege. This relates 
to all confidential communications between lawyer 
and client where the lawyer has been instructed for 
the purpose of obtaining legal advice. What this 
means in practice for an inquiry witness is that if the 
answer to any question (most likely to be a question 
as to why a certain course of action was taken) will 
contain a description of legal advice (e.g., ‘we took 
this course of action because our lawyers advised us 
to for these reasons…’), a witness can legitimately 
refuse to answer the question on the grounds of LPP. 
Of perhaps even greater significance, is if the witness 
is served with a notice to provide documents, they can 
lawfully exclude those documents subject to LPP, e.g., 
email exchanges with lawyers.

In conclusion, whilst public inquiries can compel 
witnesses to give evidence, that is only the beginning 
of the story. There are a number of potential avenues 
by which a witness may argue that they should not 
have to answer questions, and a number of potential 
protections available for those facing an impending 
criminal investigation. Executives caught up in a public 
inquiry that overlaps with an actual (or potential) 
criminal investigation must therefore tread carefully 
and take specialist criminal law advice to ensure that 
what they say or do in the inquiry does not return to 
haunt them in criminal proceedings. n

Their evidence will  
not necessarily stay 
within the strict confines 
of its remit
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