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Cases in Brief
Appeal—venire de novo—whether free-standing application
possible; nullity—failure re Attorney General’s consent
STROMBERG [2018] EWCA Crim 561; March 22,
2018
S made a free-standing application for an order that the
Court of Appeal, Criminal Division issue a writ of venire de
novo in respect of his conviction (contrary to the Criminal
Law Act 1977, s.1A) in 2008, on the basis that the consent of
the Attorney General had not been timeously procured and
the trial was therefore a nullity (the application was listed
by the Criminal Appeal Office as a renewed application for
leave out of time with new grounds).
(1) A free-standing application for a writ of venire de novo
could not be made. The writ was a remedy available on an
appeal against conviction, and was therefore subject to the
ordinary rules relating to time limits and leave. No previous
case in which a free-standing application had been made
could be found. There had been instances where the writ
had been issued following an appeal against sentence rather than conviction where the relevant defect had come to
light after the application, but in those cases, the appellant
had come before the Court by way of application for leave to
appeal. The court analysed the history and case law relating
to the writ in detail.
(2) The Attorney General’s consent in S’s case had been
given after sending by the magistrates’ court, and thus,
argued S, was a nullity according to the analysis in Welsh
[2016] 1 Cr.App.R. 8 and Welsh [2016] 1 Cr.App.R. 9. Obiter
(given (1) above), the court noted that nullity was a word
which had caused conceptual difficulties, not least because
in some contexts if something were truly a nullity, it may
be ignored with legal impunity (unlike a conviction in the
Crown Court). The court noted Lord Thomas of Cwmgiedd
CJ’s hope, in another context in Williams [2017] EWCA
Crim 281, that “in the future the court would take the view
that the highly technical law in relation to nullity is an outdated concept that should no longer prevail”, and considered that those considerations could be transposed to the
facts of S’s case. The question surrounding the late provision of the Attorney General’s consent had not been finally
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determined by the Welsh cases and might require further
argument should the issue arise again (the court referred
to Soneji [2006] 1 A.C. 340 and Clarke and McDaid [2008]
1 WLR 338).
Assault—grievous bodily har m—“body modification”
performed by tattooist—general rule that consent no defence
except where exception applied—basis for exceptions—whether
exception for body modification should be recognised; trial—
whether issue appropriate for preparatory hearing
BM [2018] EWCA Crim 560; March 22, 2018
B, a tattooist and body piercer who also provided “body modification” services, without anaesthetic removed the ear of
one customer, the nipple of another, and split the tongue of
a third so as to resemble that of a lizard. BM appealed from
a ruling at a preparatory hearing that the consent of each of
the customers provided no defences to charges under the
Offences Against the Person Act 1861 s.18.
(1) It was not in the public interest that a person should
wound or cause actual bodily harm to another for no good
reason and, in the absence of such a reason, the victim’s
consent afforded no defence. The categories of good reason
were those established in law: Brown [1994] 1AC 212. The
Court noted that in Brown, even the dissentients (Lords
Mustill and Slynn) would not have allowed consent as a defence (in the context of sado-masochistic sex) to grievous
bodily harm.
(2) The established exceptions to the general rule confirmed in Brown delivered no easily articulated principle
by which any novel situation may be judged. The most that
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might be said was that they represented a balance struck
by the judges to reflect a series of different interests. There
was a general interest of society in limiting the approbation
of the law for significant violence, albeit inflicted with consent. Yet there was a need to reflect the general values of
society which had long accepted tattooing and piercing as
acceptable, along with such things as ritual circumcision,
sports and the other categories identified in the cases. That
was not to say that each received universal support from
all sections of society, but the exceptions were so deeply
embedded in our law and general culture that it would require Parliament to render such activities subject to the ordinary criminal law of assault. Whilst the exceptions were
incapable of being accommodated within any universally
stated test, there were two features which may be thought
to underpin almost all of them. First, they may produce discernible social benefit. The second was that it would simply
be regarded as unreasonable for the common law to criminalise the activity if engaged in with consent by the injured
party. That would apply to tattooing and piercing and, perhaps to those with a religious hue, including ritual male circumcision.
(3) New exceptions should not be recognised on a case by
case basis, save perhaps where there was a close analogy
with an existing exception. The recognition of an entirely
new exception would involve a policy laden value judgement better explored in the political environment than the
courts. There was no proper analogy between body modification and tattooing, piercing or other body adornment.
BM undertook for reward a series of medical procedures
performed for no medical reason. Lord Lane’s reference
to “reasonable surgical interference” in Attorney General’s
Reference (No. 6 of 1980) [1981] QB 715, at 718E to 719F
carried with it the implication that elective surgery would
only be reasonable if carried out by someone qualified to
perform it.
(4) There was no good reason why body modification
should be placed in a special category of exemption from
the general rule. Even were the general rule to be revisited
by Parliament or the Supreme Court and a different line
drawn which allowed consent to act as a defence to causing actual bodily harm and wounding (as would the dissentients in Brown), body modification caused really serious
harm. BM’s argument envisaged consent to surgical treatment providing a defence to a person performing surgery
whether or not that person was a suitably qualified, and
whether or not there was a medical (including psychological) justification for the surgery. Such a step could only be
taken by Parliament
(5) It would have been better if the case had proceeded to a
ruling at trial, any resulting guilty plea coming to the Court
of Appeal in the ordinary way. It was not one of those cases
identified in R v I, P, O, I, U and G [2009] EWCA Crim 1793,
[2010] 1 Cr.App.R 10, [21] where the ruling ought to have
been the subject of an interlocutory appeal with a view to
saving court time in the trial.
Blackmail—actus reus—whether “demand” and “menaces”
severable; jurisdiction—where demand made outside
jurisdiction and emailed to persons within jurisdiction
POGMORE [2017] EWCA Crim 925; July 4, 2017
(1) For the purposes of the actus reus of blackmail it was
not possible to sever the demand from the menaces. The

2

relevant part of the actus reus was a “demand with menaces”. Blackmail was a conduct offence, not a results offence,
and accordingly the location of the “results” or consequences of blackmail were not relevant to jurisdiction.
(2) The trial judge had ruled that, where an alleged demand
with menaces had been sent from outside the jurisdiction
to within it, the court did not have jurisdiction to try the
offence of blackmail. The Court of Appeal allowed the prosecution appeal. The Court analysed the speeches in Treacy
v DPP [1971] AC 537, and concluded that three members
of the House of Lords (Lords Hodson, Guest and Diplock)
decided that, where T had written a letter containing a demand and posted in England and Wales to a recipient in
West Germany, he had “made a demand” when he posted
the letter, and that consequently the courts of England and
Wales had jurisdiction. However, there were, importantly,
also statements that it would be enough for jurisdiction
to be established if either the harmful consequences took
place in England or Wales (Lord Diplock) or the communication of the demand was in England and Wales (which was
implicit from the speeches of Lord Reid and Lord Morris).
The court also considered the Law Commission report preceding the Criminal Justice Act 1993 Pt 1. The court accepted that the references in s.2(1), (3) and (4) of the 1993 Act
to jurisdiction being established where any of the events
which were “relevant events” occurred in England and
Wales supported an argument that the offence was complete without the demand being communicated, and that
therefore, where the demand was made outside the jurisdiction and emailed to those within it, the courts of England
and Wales were deprived of jurisdiction. However, s.2 of the
1993 Act had clearly to be read with s.4(b) (“communication” takes place in England and Wales where something is
(i) “sent by any means” from England and Wales to somewhere else, or (ii) vice versa). On this basis the question
was whether Parliament intended to exclude jurisdiction in
the case of a demand with menaces that was communicated
within England and Wales. This was, the Court had concluded, the position following Treacy, and Parliament had
clearly not intended to change the law so as to exclude jurisdiction in such a case. Further, if there were doubt about
which of the two routes to establishing jurisdiction identified in Treacy was correct (and Lord Diplock’s analysis was
not straightforward), it was clear, when reading ss.2 and 4
together, that Parliament’s intent was that jurisdiction was
to be founded in each of the cases described in s.4(b)(i) and
(ii) Further, it was clear from the use of the word “demand”
(which was particularly, if not exclusively, apposite to the
actus reus of blackmail) in s.4(b) that Parliament (with the
focus provided by the Law Commission Report) was to be
regarded as having in mind the specific issues that were
considered in Treacy. Jurisdiction could be established on
each of the two possible alternative bases.
Defences—Modern Slavery Act 2015 s.45—burden of proof
MK; GEGA (aka MAIONE) [2018] EWCA Crim 667;
March 28, 2018
The Crown sought to uphold rulings at first instance as to
the burden of proof in respect of the defence in the Modern Slavery Act 2015 s.45 (“defence for slavery or trafficking victims who commit an offence”), to the effect that (a)
the defendant bore an evidential burden to raise the issue
whether she was a victim of trafficking or slavery; (b) hav-
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ing done so, it was for the prosecution to prove beyond reasonable doubt that she was not; (c) if the prosecution failed
to do so, the legal or persuasive burden of proof in respect of
the other elements of the defence fell on the defendant: that
is (if over 18), she was compelled to commit the offence; as
a direct consequence of having been a victim of slavery or
relevant exploitation; and that a reasonable person in her
situation with her relevant characteristics would have had
no realistic alternative. Section 45 did not bear this interpretation. Although the defence was unusual, in that it applied
to all offences (except those excepted by Sch.4 to the 2015
Act), it did not (despite appearances) properly fall within
the third category identified by Lord Hope in R v DPP ex
parte Kebilene [2000] 2 AC 326 at 379F-H – that is, provisions which related to an exemption or proviso which the
accused must establish if he or she wished to avoid conviction, but which was not an essential element of the offence.
The language of the statute (a person “is not guilty” if … )
was that of a defence, not an excuse or proviso (see Edwards
[1975] QB 27, 39-40, per Lawton LJ). The central difficulty
with the Crown’s submission was that there was nothing in
the language of the statute to support the contention that
one element of the defence should be singled out for different treatment as regards the legal burden. The approach
required a re-writing of s.45, whose structure was very different from that of Immigration and Asylum Act 1999 s.31,
which the court had found in Makuwa [2006] EWCA Crim
175, [2006] 2 Cr.App.R 11 to have had a structure in terms
of burden of proof analogous to that contended for by the
Crown. Section 45 did not implicitly require the defendant
to bear the legal or persuasive burden of proof of any element of the defence. The burden on a defendant was evidential. It was for the defendant to raise evidence of each
element and for the prosecution to disprove them to the
criminal standard in the usual way.
Evidence—expert—breach of duties by expert witness;
dishonesty—directions as to
PABON [2018] EWCA Crim 420; March 13, 2018
(1) In the light of material coming to light as the result of
the retrial of P’s co-defendants, a professional expert witness on banking matters had signally failed to comply with
his basic duties as an expert at P’s trial. He signed declarations of truth and of understanding his disclosure duties,
knowing that he had failed to comply with them, or, at best,
recklessly. He obscured the role others had played in preparing his report; he did not inform the SFO, or the Court,
of the limits of his expertise and strayed into areas beyond
(or, charitably, at the outer edges of) his expertise, a matter glaringly revealed by his need to consult others secretly
during his evidence. He flouted the judge’s admonition not
to discuss his evidence while he was still in the witness box.
The Court took a grave view of his conduct. Nonetheless,
P’s conviction was not unsafe, applying the test in Pendleton
[2001] UKHL 66; [2002] 1 WLR 72 (the Court noting that
Lord Hobhouse’s less often quoted speech in that case contained a valuable summary of the principles). The expert’s
evidence, the primary purpose of which was to introduce
general banking concepts, even if he went beyond this was
of only limited importance in the light of the main issue in
the case, which was dishonesty.
(2) As to dishonesty, the judge directed the jury according
to the two-part test in Ghosh [1982] QB 1053. In the light of
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Ivey v Genting Casinos (UK) Ltd [2017] UKSC 67; [2017] 3
WLR 1212, that direction was over-generous to the defendants.
[Comment: The dicta in relation to Ghosh in Ivey were
certainly obiter, the Supreme Court having concluded that
dishonesty was not an ingredient of the offence of cheating
(which determined the civil law obligations of the claimant).
As a result, Ghosh should, in theory, remain binding authority on (a) the lower courts; and (b) the Court of Appeal,
Criminal Division, unless that Court is entitled to, and does,
overrule it. But it seems clear that the lower courts have, since
Ivey, adopted the test set out in that case by Lord Hughes. And
in this case, so did the Court of Appeal. What the Court did
not do was overrule Ghosh. Rather, the Court, too, assumes
that the Ivey approach is in fact binding without more: “today, in the light of Ivey … that second leg of the Ghosh test
has been disapproved as not correctly representing the law”.
To overrule Ghosh in the light of the Ivey, the Court would
have had to have engaged with its previous, somewhat contradictory case law on how Young v Bristol Aeroplane Co
Ltd [1944] AC 163 is to be applied in the Criminal Division
(see Archbold 2018 para 7-34 to 7-36), which it does not do
here. In Ivey itself, the terms in which Lord Hughes expressed
himself make it quite clear that the Supreme Court desired
the lower courts to stop using the Ghosh direction and start
using what is now referred to as the Ivey direction. Westlaw
has decided that Ivey overruled Ghosh. The Crown Court
Compendium has been similarly amended (8-6); and even
Archbold, (2018 Second Supplement para 21-5) while noting
the observations in Ivey are obiter, submits that Ivey should
be followed (the latter two in reliance on DPP v Patterson
[2017] EWHC 2820, a High Court decision which, obiter,
predicted that the Court of Appeal would prefer Ivey). This
collective decision to treat obiter dicta as binding is, no doubt,
a pragmatic one. Nonetheless, it is unsatisfactory that there
should be quite such a dissonance between the practice of the
courts and the theory of stare decisis. The present commentator would argue that the desirable outcome is that Supreme
Court obiter dicta should be formally recognised a binding on
the Court of Appeal and the lower courts, where appropriate
conditions are met (perhaps, that the issue has been fully argued in circumstances where it would have been determinative had the decision gone the other way on another issue; and
the Supreme Court indicated a clear view that is should be
binding – both satisfied in Ivey. [RP].

SENTENCING CASE
Sentencing; mentally ill offenders
EDWARDS AND OTHERS [2018] EWCA Crim 595
(27 March 2018)
All four of the appellants had been sentenced to indeterminate terms of imprisonment. In each case they were said
to have been mentally ill at the time of their offences and it
was argued that orders should have been made pursuant to
ss.37 and 41 of the Mental Health Act 1983.
The Court set out the sentencing options available through
ss.37 and 41, as well as s.45A of the Mental Health Act
1983 (hospital and limitation direction). The court referred
to the guidance given in the case of Vowles [2015] EWCA
Crim 45, 2 Cr.App.Rep (S) 6 on the approach to be adopted
when psychiatric evidence had been put before a sentenc-
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ing court with a view to the judge making a hospital order
with restrictions pursuant to ss.37 and 41 and stated that
s.45A and the judgment in Vowles do not provide a “default”
setting of imprisonment.
The Court compared the release regime applicable where
an order had been imposed under s.37/41 and the post
s.45A licence regime, concluding that the observation
made in the case of Ahmed [2016] EWCA Crim 670 that
the s.37/41 release regime was better suited to protect the
public was confined to the facts of that particular case.
The Court gave the following general principles to assist
those representing and sentencing offenders with mental
health problems that may justify a hospital order, a finding
of dangerousness and/or a s.45A order.
(i)
The first step is to consider whether a hospital order
may be appropriate.
(ii) If so, the judge should then consider all sentencing
options including a s.45A order.
(iii) In deciding on the most suitable disposal the judge
should remind themselves of the importance of the
penal element in a sentence.
(iv) To decide whether a penal element to the sentence
is necessary the judge should assess the offender’s
culpability and the harm caused by the offence. The
fact that an offender would not have committed the

offence but for their mental illness does not necessarily relieve them of all responsibility for their actions.
(v) A failure to take prescribed medication is not necessarily a culpable omission; it may be attributable
in whole or in part to the offender’s mental illness.
If the judge decides to impose a hospital order under
s.37/41, they must explain why a penal element is not
appropriate.
(vi) The regimes on release of an offender on licence
from a s.45A order and for an offender subject to
s.37/41 orders are different but the latter do not
necessarily offer a greater protection to the public. Each case turns on its own facts.
(vii) If an offender wishes to call fresh psychiatric evidence in his appeal against sentence to support a
challenge to a hospital order, a finding of dangerousness or a s.45A order they should lodge a s.23 application. If the evidence is the same as was called
before the sentencing judge the court is unlikely to
receive it.
(viii) Grounds of appeal should identify with care each of
the grounds the offender wishes to advance. If an applicant or appellant wishes to add grounds not considered by the single judge an application to vary should
be made.

Feature
The Effect of Brexit on the Fight against Crime
By Robert Hanratty, Paralegal, CorkerBinning
Introduction
The four freedoms of the EU – the free movement of goods,
services, capital and labour – enshrined in the 1957 Treaty
of Rome and reinforced by the Single European Act in 1986,
the Maastricht Treaty in 1992 and the Lisbon Treaty in 2007,
represent the bedrock upon which European cooperation
and integration are built. The drive towards transcending
national borders, however, gave rise to unintended if not
wholly unforeseeable consequences, as criminals exploited
the ability to move, and to move assets related to criminality, between the Member States.
The EU responded through the creation of a range of agencies and legal instruments designed to undermine and prevent criminal activity throughout the bloc. These included
the Schengen Information System, the European Arrest
Warrant, the European Investigation Order, the Joint Investigation Team, the European Criminal Records Information
System (ECRIS), the Prüm Convention and the Directive
on Passenger Name Records (PNR).
The UK is a large user of these instruments. It is, for example, the fourth largest user of the ECRIS database and
has been very effective in pushing forward the amount of
information held in a PNR, with a view towards ever greater
investigation and detection of terrorism and other forms of
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serious crime. The question arising from the UK’s decision
to leave the European Union, is what will be the effect of
losing the benefit of these instruments on the UK’s ability
to prevent crime. Somewhat ironically, the value of the EU’s
justice and policing apparatus has been made apparent by
actions of the UK itself, which in 2013 exercised a right enshrined under Protocol 36 to the Lisbon Treaty to opt out en
bloc from approximately 130 pre-Lisbon instruments in the
field, only then to exercise its right to immediately opt back
into the most substantive provisions, including Europol and
the European Arrest Warrant.1 This means that the UK has
already been subject to a Brexit of sorts, at least in so far
as the area of police and judicial cooperation is concerned,
and has categorially decided that the substantive EU instruments in this area are worth being a part of.
The UK Government Position
The positon of the UK Government was set out in a February 2017 White Paper, which at section 11 stated that the
UK would “continue to work with the EU to preserve UK
and European security and to fight terrorism.” Owing to
its pre-existing security relationship with the EU, the UK is
1 Vaughne Miller, “The 2014 bloc opt-out and selective opt-back-ins”, House of Commons
Library, SN/IA/6684, 2013.
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“uniquely placed to develop and sustain a mutually beneficial model of cooperation in this area,” and the UK hoped
to “encourage joint working across the continent to protect
citizens and our way of life.”2
The White Paper did not rely solely on rhetoric, but went on
to list a range of concrete issues in which the UK has played
a major role in enhancing justice and security cooperation.
These included pointing out that:
• The UK is one of the biggest contributors to Europol
systems, supporting police forces across the UK and
Europe, and currently participating in all thirteen of Europol’s priority projects.
• From 2004 to 2015 the UK extradited over 8,000 individuals accused or convicted of a criminal offence to other
EU countries using the European Arrest Warrant.
• From April 2015 to April 2016, over 6,400 foreign alerts
under the Schengen Information System II received hits
in the UK, allowing UK enforcement agencies to take
appropriate action, whilst over 6,600 UK-issued alerts
received hits across Europe.
• The UK has been a leading proponent of the new EU
Passenger Name Records rules, which allows for collecting passenger information in all Member States and
making it more difficult for organised criminals and terrorists to hide their movements.
• The UK is the fourth largest user of the European Criminal Records Information System (ECRIS), which in
2015/16 was the mechanism by which the UK made the
majority of its 155,000 requests to EU Member States
for information on overseas criminal convictions.
The UK Government also recognised the EU’s commitment
to continue and deepen security cooperation, and asserted
its commitment to cooperate on transnational threats such
as cyber security and serious and organised crime.
It can only be seen as a frustration to policy-makers, therefore, that “as we exit” the Government is committed “to
work together … to negotiate the best deal we can with the
EU to cooperate in the fight against crime and terrorism”
and that it will seek “a strong and close future relationship
with the EU.” Unfortunately, no amount of good-will or
practical policymaking can hope to duplicate the efficiency
and effectiveness of the EU apparatus in this area, and the
Prime Minister recognised as much in her September 2017
speech in Florence when she said:
[O]f course, there is no pre-existing model for co-operation between the
EU and external partners, which replicates the full scale and depth of
the collaboration that currently exists between the EU and the UK on
security, law enforcement and criminal justice.3

The Prime Minister’s proposition of “a far-reaching partnership on how we protect Europe together” thus rings a little
hollow. It does, nonetheless, remain the Government’s am2 UK Department for Exiting the European Union, Policy Paper: “The United Kingdom’s exit
from, and new partnership with, the European Union” February 2017. Found at: https://www.
gov.uk/government/publications/the-united-kingdoms-exit-from-and-new-partnership-withthe-european-union-white-paper/the-united-kingdoms-exit-from-and-new-partnership-withthe-european-union--2#cooperating-in-the-fight-against-crime-and-terrorism.
3 The PM’s Florence speech: “A new era of cooperation and partnership between the UK and
the EU” can be found at: https://www.gov.uk/government/speeches/pms-florence-speech-anew-era-of-cooperation-and-partnership-between-the-uk-and-the-eu.
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bition to work as closely as possible with the EU to ensure
the future security of the continent, even if the specifics of
such a framework remain unclear.
The Court of Justice of the European Union
One of the most difficult challenges will be defining the role
of the Court of Justice of the European Union (CJEU) in
comparison to that of the UK Supreme Court. Within the
EU the question of which legal system is preeminent, has
been resolved by Member States accepting the supremacy
of EU law on the assumption that the EU acts within its
proper sphere of competence.
In the case of Van Gend en Loos4 the ECJ ruled that the community constituted:
a new legal order of international law for the benefit of which the states
have limited their sovereign rights … and therefore … confer[s] upon
[individuals] rights which become part of their legal heritage,

thus providing individuals with the ability to directly invoke
their rights under EU law.5 In Costa v ENEL,6 it was decided
that EU law takes precedence over Member States’ domestic law such that if national and EU provisions are in conflict, the EU provision must be applied. This formulation is
accepted by Members States’ courts, but only to the extent
that the CJEU limits itself to adjudicating upon questions
falling within the powers conferred upon it, does not violate
fundamental rights, or contravene some other basic principle of the national constitutional order.7 So long as the CJEU
does not enlarge its competence, as defined in the treaties,
it remains supreme on questions of EU law.
The same formulation will obviously not be acceptable to
the UK, which in leaving the EU will withdraw any powers devolved to the competence of the CJEU. In the area of
Justice and Home Affairs, like in every other realm, neither
the UK nor the EU courts will be able to automatically assert a positon of supremacy. In a White Paper8 published in
August 2017, the Government put forward proposals based
on existing precedents, where the EU has reached agreements with third countries without the CJEU having direct
jurisdiction over those countries.
The UK’s position is that where the Withdrawal Agreement
or future relationship agreements between the UK and the
EU are intended to give rise to rights or obligations for individuals and businesses operating within the UK, then,
where appropriate, these will be given effect in UK law and
ultimately enforced by the UK Supreme Court. Similarly,
UK individuals in the EU would be provided with a means
4 Van Gend en Loos v Nederlandse Administratie der Belastingen (1963) Case 26/62.
5 The primary means by which the CJEU rules on questions of EU law is through the use
of the Preliminary Ruling Procedure, enshrined in Art.267 TFEU. Under this mechanism the
CJEU has jurisdiction to give preliminary rulings concerning (a) the interpretation of the
Treaties, and (b) the validity and interpretation of acts of the institutions, bodies, offices or
agencies of the Union. The CJEU can rule on questions of EU law referred by any court or
tribunal of a Member State. The question need not be appealed through every stage of the
national legal architecture – for example to the UK Supreme Court – in order to establish
jurisdiction for the CJEU as final arbitrator. Despite the jurisdiction of the CJEU to rule
on questions of EU law referred by national courts at every level, the Preliminary Ruling
Procedure does not establish a mechanism for the prosecution or defence in criminal cases to
appeal questions of domestic criminal law to the CJEU – it is only where EU law is in question
that that court will have jurisdiction. When the interpretation of domestic criminal law is in
question, then the Member States’ domestic appeals process prevails and is unaffected by the
jurisdiction of the CJEU.
6 Flaminio Costa v E.N.E.L (1964) Case 6/64 ECR 1141.
7 See Internationale Handelsgesellschaft mbH v Einfuhr – und Vorratsstelle für Getreide und
Futtermittel (1970) Case 11/70 (Solange I); Frontini v Ministero delle Finanze [1974] 2 CMLR
372; and Raoul Georges Nicolo [1990] 1 CMLR 173.
8 HM Government, “Enforcement and dispute resolution - a future partnership paper,” 22
August 2017.
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of enforcing their obligations under EU law. In instances of
disagreement between the UK and EU on the interpretation
or application of an agreement term, the Government proposes a new dispute resolution mechanism, without which
divergent interpretation and disagreements on application
are likely to go unresolved and undermine the partnership.
The appropriate mechanism would be dependent on the
substance and context of each agreement but could include
the establishment of a joint committee, an arbitration model
or a reporting and monitoring requirement to ensure uniform interpretation and application of case law.
The House of Lords’ European Union Committee has stated
that the removal of the jurisdiction of the CJEU as final arbiter on instruments of mutual recognition,
creates a tension with the operational necessity to deport serious criminals from the UK quickly and effectively, and to ensure that those wanted
by the UK can answer for their crimes here.9

It is wholly unclear how such instruments would operate in
the future. At the moment, the CJEU has automatic jurisdiction to hear Member States’ disputes about the interpretation of EU justice and policing instruments, and UK courts
at all levels are able to make use of the CJEU’s preliminary
ruling procedure in order to have a question determined.
After Brexit, both of these elements will disappear.
The creation of a bespoke court to adjudicate on issues of
Justice and Home Affairs between the UK and the EU is
possible but in no way certain. As Andrew Langdon QC
told the House of Lords European Union Committee, “that
would depend upon a lot of good-will on the part of the
other Member States.” Moreover, any recourse to “political
resolution mechanisms” is generally thought to be unworkable, or at least a far inferior outcome than some sort of
superior judicial authority.
EU Policing and Criminal Justice Instruments
European Arrest Warrant
The European Arrest Warrant (EAW) facilitates the extradition of individuals between Member States and, like
a number of EU criminal justice instruments, is based on
the principle of “mutual recognition” of judicial decisions.
This means that the Member State receiving the request
recognises the decision of the authorities in the issuing
Member State and thus avoids the need to litigate through
the courts in both countries. The Home Secretary, Amber
Rudd, has called the EAW an “effective tool that is essential to the delivery of effective judgment on … murderers,
rapists and paedophiles”, and stressed that “it is a priority
for [the Government] to ensure that we remain part of the
arrangement.”10 Annually, around 1,000 individuals are surrendered by the UK to other EU Members States under the
EAW, while the UK issues over 200 EAWs seeking extradition of individuals from other Member States.11 It was under the EAW that Hussain Osman, who along with others
attempted to commit a series of bomb attacks in London in
2005, was extradited from Italy to the UK, ultimately found
guilty and sentenced to a minimum of 40 years in prison.
9 European Union Committee, Brexit: Judicial Oversight of the European Arrest Warrant, (6th
Report, Session 2017-19, HL Paper 16, 27 July 2017), para.13.
10 HC Deb, 6 March 2017, col 550.
11 European Union Committee, Brexit: Judicial Oversight of the European Arrest Warrant, (6th
Report, Session 2017-19, HL Paper 16, 27 July 2017.)
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There does remain, however, a large disparity between the
number of UK arrests made upon receipt of an EAW request and the number of persons surrendered to the UK
under an EAW request. This has been a source of criticism
by Eurosceptics. In total, there have been over 12,000 EAW
arrests in the UK since April 2009, while only approximately
1,000 people have been surrendered by other EU Member
States to the UK.12 Aside from the mere population disparity
between the UK and the rest of the EU, this is explained by
divergent de minimis thresholds for the issuing of an EAW
in national legislation across the EU – Poland, for example,
has been heavily criticised for issuing a disproportionate
number of EAWs for very minor offences, stemming from
the fact that until recently it operated under an “obligation to prosecute” principle, which meant that the Polish
Prosecutor had no discretion as to whether to prosecute
a particular case or not.13 In contrast, UK prosecutors can
exercise discretion in their decisions to prosecute and thus
whether or not to apply for an EAW.
Another explanation is that some EU countries issue EAWs at
a very early stage in the investigative process, with the consequence that an individual is often surrendered to another
Member State only to then be subsequently released there.
In Spain, for example, under the domestic criminal code, once
the identity of the suspect is established, the individual must
be brought before an investigating magistrate and given the
opportunity to comment on the case against them. This obligation arises prior to formal charge and represents an onerous and often futile burden on the Member State receiving
the request. Common law countries in particular have had to
challenge EAWs on the grounds that they were not trial-ready
in the issuing Member State.14
Despite these drawbacks the government has been emphatic about the value of the EAW, and the European institutions have continually published recommendations aimed
at streamlining the operation of the instrument, with a view
to ever enhancing its effectiveness. Member States have also
been prevailed upon to make the EAW more workable. Since
July 2015, for example, the competent district court in Poland,
when deciding on an EAW, also considers whether the warrant is “in the interests of justice” or not.15 This evaluation includes not only the importance of the case, but also its cost,
and the implementation of such a threshold test has proved
effective at reducing the number of requests issued – in 2009
there were over 4,800 EAWs issued by Poland, while in 2016
that figure had fallen to 2,170.
There are a number of potential alternatives to the EAW.
Norway and Iceland are non-Member States and have both
negotiated extradition agreements with the EU. Under that
proposed mechanism, disputes between those countries
and an EU Member State regarding an interpretation of
the agreement will be referred to a meeting of representatives of the respective governments. This agreement was
finalised in 2014, after 13 years of negotiation, but has still
not been fully ratified and so is not yet in operation.16 Negotiating such an agreement is thus likely to be a lengthy
12 House of Commons, Home Affairs Committee, UK-EU security cooperation after Brexit, (21
March 2018), para.56.
13 House of Commons Library, Briefing Paper Number 07016 (18 April 2017): The European
Arrest Warrant, section 4.2.
14 European Parliamentary Research Service, Revising the European Arrest Warrant, (June
2013).
15 See Polish Code of Criminal Procedure, Article 607b.
16 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014D0835&from=
EN
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process, but the UK as a current Member State has laws
presently aligned to the EU, so an agreement ought to be
concluded faster than the lengthy timeframe it took Iceland
and Norway to get a deal.
Another proposal is for the UK to negotiate bilaterally with
each remaining Member State. Aside from the complexity
and expense of this approach, there is the anomaly for the
UK that each Member Sate would continue to be bound by
EU law when considering any extradition request by the
UK. The UK may thus relinquish the ability to direct policy
priorities regarding the EAW while still being indirectly
bound by EU law.
Short of a negotiated agreement, the default position for
the UK would be to revert to the 1957 Council of Europe
Convention on Extradition. For good reason, the House of
Lords European Union Committee stated that such an outcome “cannot adequately substitute for the European Arrest
Warrant.”17 This is so for the following primary reasons:
• Whereas the EAW is a transaction between judicial authorities, applications under the 1957 Convention would
need to be made via diplomatic channels, with Secretary
of State approval required at a number of points in the
process.
• The EAW framework imposes strict and efficient time
limits at each stage of the process. The 1957 Convention
does not impose the same time limits, and applications
were prone to lengthy delays.
• Article 6 of the 1957 Convention provides that states can
refuse an extradition request for one of their own nationals, and many applications failed under the Convention.
The EAW framework abolished the “own nationals” exception based on the concept of EU citizenship.
Fundamentally, a political mechanism would place the UK’s
ability to request potential suspects at the whim of the requested state, whose positon may be at odds to that in the
UK. As Mike Kennedy, former President of Eurojust and
former COO of the CPS told the House of Lords European
Union Committee:
Often in this country we underestimate how big a decision it is for some
of the European Union Member States to extradite their own nationals.
In many countries before 2004 it was simply a no-go area. In fact, when
the agreement was put into legislation in Germany, it was struck down
first by the German constitutional court … because it was contrary to
the constitution to extradite own nationals. … [H]istorically, Poland and
several of the Scandinavian countries would not extradite their own nationals either.18

Europol
Europol supports the law enforcement agencies of Member
States by providing a forum within which Member States
can cooperate and share information. It does not have executive or coercive powers to conduct investigations or make
arrests, but rather offers support by gathering, analysing
and sharing information, and coordinating operations. The
17 European Union Committee, Brexit: future UK-EU security and police cooperation, (7th
Report, Session 2016–17, HL Paper 77) para.141.
18 European Union Committee, Brexit: Judicial Oversight of the European Arrest Warrant, (6th
Report, Session 2017-19, HL Paper 16, 27 July 2017), para.70.
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current director, Rob Wainwright, is a UK national and
has been in that role since 2009, having previously led a
career as an intelligence analyst with MI5. Europol proved
extremely effective in tracking down the perpetrators of the
Brussels and Paris attacks, and the Government has said
the UK uses Europol more than almost any other country.
The National Crime Agency (NCA) and the Metropolitan
Police Service (MET) identified membership of Europol, or
an alternative agreement, as their most important priority
among all the Justice and Home Affairs measures that the
UK would be poised to leave behind following Brexit.
Currently, there are two types of cooperation agreement that
Europol can enter into with states outside the EU: strategic
and operational. Both types of agreement are aimed at enhancing cooperation between Europol and the country concerned. However, the difference is that strategic agreements
are limited to the exchange of general intelligence, as well
as strategic and technical information, whereas operational
agreements allow for the exchange of information, including
personal data.19 Strategic partners include Russia, Turkey
and Ukraine. Operational co-operation partners include the
United States, Australia, Canada, Colombia, Norway, Switzerland, and most countries in the western Balkans. They
get certain access to information and intelligence and the
ability to share that, but they are not on the Management
Board and have no say on Europol policy objectives.
The NCA takes the view that even operational cooperation
would be insufficient to meet the UK’s needs, primarily because even with such an agreement in place the UK would
lose access to the European Information System (EIS),
which pools information on suspected and convicted criminals and terrorists across the EU, and to which the UK is the
second largest contributor in Europe.20 This would result in
all NCA inquires having to be made on a law enforcement to
law enforcement basis through liaison – an extremely inefficient and cumbersome process when compared to the direct access to the EIS database currently enjoyed. Another
depressing feature of cooperation agreements with Europol
is the length of time taken to negotiate them – typically five
years and increasing towards twelve years when dealing
with the exchange of data. It would be hoped that for a former Member State, with procedures currently aligned to
Europol, that time could be cut down, but nothing is certain
in this respect and the experience of Denmark, which also
opted out of post-Lisbon legislation, has not been positive,
with no agreement envisaged for the foreseeable future.
The Government’s positon is that considering its prospective starting point as a former EU member with a relationship built up with Europol over years, then “it is very right,
and very possible, for us to have a bespoke solution”. There
are, however, no blueprints for such a negotiation and policing and security is an area of anxiety for every Member
State when interacting with any other country. At a minimum, the UK would have to make sure its data protection
standards were equivalent to those of the EU, a requirement enshrined in the EU Charter of Fundamental Rights
and thus not easily negotiated away. Moreover, after Brexit
the UK will relinquish its membership of the Europol Management Board and thus not be a positon to influence the
strategic or policy objectives of the agency.
19 https://www.europol.europa.eu/partners-agreements.
20 European Union Committee, Brexit: future UK-EU security and police cooperation, (7th
Report, Session 2016–17, HL Paper 77) para.56.
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Eurojust
Eurojust works to improve coordination between national
authorities to increase the effectiveness of their investigations and prosecutions. The UK has played a pivotal role
in the agency’s development, and two former Presidents
have been British – Mike Kennedy became the first President of Eurojust and held the positon from 2002 to 2007,
and Aled Williams held the position from 2010 to 2012. The
agency’s most effective tool has been the use of the Joint
Investigation Team (JIT), which is an agreement between
competent authorities – both judicial (judges, prosecutors,
investigative judges) and law enforcement – in two or more
Member States in order to carry out a criminal investigation. The CPS and the NCA are heavy users of Eurojust and
the UK currently participates in 31 JITs, making it one of
the top users of the facility. Member States have created
JITs for investigations into organised crime groups committing crimes in several jurisdictions, which allows for incremental prosecution of various cells of the group operating
in different Member States. Alison Saunders, the DPP, has
highlighted a core benefit of Eurojust as being its facilitation of multilateral rather than bilateral interaction among
Member States. This means that decisions regarding evidential issues, and where the centre of gravity for an investigation should be, are made in real-time.
While Eurojust does have cooperation agreements with
third countries, those countries do not have access to the
case management system, which currently allows the CPS
to cross-check its investigations with the Eurojust database
and thus make a decision as to whether or not to engage another Member State. Moreover, third countries are not part
of the Management Board, which decides upon strategic direction – a facility with added importance for the UK as one
of the few common law countries in Europe. Without the
UK’s influence, new instruments are increasingly likely to
reflect civil law systems, which may not fit well with those
of the common law, thus making the UK’s future interaction
with the organisation even less tenable.21
European Investigation Order
The European Investigation Order (EIO) is an instrument
that speeds up the assistance provided by one Member
State to another in criminal investigations. It was transposed
into UK law in May 2017. Like other EU legal instruments,
the fundamental premise is one of mutual recognition, and
means that each Member State is obliged to recognise and
execute the request of another for a specific criminal investigative measure to be carried out, in exactly the same way
as if the decision were one emanating from its own authorities. The considerations for the judicial authority making
the order are that it be “necessary and proportionate” and
that the investigative measure in the EIO is one that “could
have been ordered under the same conditions in a similar
domestic case.”22 In relation to other EU criminal justice instruments, the EIO is comparatively new so its use is not yet
as entrenched in the UK’s criminal justice architecture. In its
2017 Annual Report, however, the SFO listed failure to implement the EIO correctly as a strategic risk, so the organisation clearly viewed it as an important tool for future investigations – one that will have to be renegotiated after Brexit.

EU Data-sharing for law enforcement purposes
One of the key ways of detecting and prosecuting crime is
through the sharing of information relating to criminal activity in the EU. The UK currently has access to the most
significant EU databases and data-sharing agreements.
Brexit threatens any such continued access.
Second Generation Schengen Information System
The Second-Generation Schengen Information System
(SIS II) is a real-time database comprising alerts on 35,000
people wanted under an EAW, suspected foreign fighters
and other persons of interest to EU law enforcement agencies. In the year between 2015 and 2016, over 6,400 alerts
issued by participating countries received hits in the UK,
while over 6,600 UK-issued alerts received hits in other participating countries. This represents an outstanding way for
the UK to be notified about persons potentially of interest
to criminal justice agencies, as well as offering the ability to
locate persons residing in Members States who are wanted
in the UK. Over 190 wanted people were flagged to the UK,
as well as over 350 believed to be involved in serious organised crime, and 25 returning from Syria and Iraq who posed
a potential national security risk. The database is linked to
the Police National Computer, allowing for immediate identification of such individuals. The system is also the principal means by which EAWs are issued and executed, thus facilitating the return of suspected criminals to the UK. There
are no precedents for a non-Schengen, non-EU member to
be a member of SIS II.
European Criminal Records Information System
The European Criminal Records Information System
(ECRIS) provides for the exchange of information on convictions between EU Member States. Member States who
convict a national of another Member State are required to
inform that state of the conviction. There is also a requirement to respond to requests for previous convictions for
the purposes of criminal proceedings, thus allowing UK
criminal courts to reach a more informed decision when
deciding upon criminal sentences. In 2015, UK requests
for overseas criminal convictions data revealed 178 cases
in which there had been a conviction of rape abroad and
177 cases for murder. Having that information on the Police National Computer allows police forces to monitor
such individuals and reduce the threat posed to the public.
Moreover, in cases where an offence has been committed
in the UK and the court is to decide the issue of granting
or declining bail, information from ECRIS demonstrating
a chain of similar offending abroad can also inform the
risk assessment around granting bail, as well as the CPS
decision as to whether or not there is a public interest in
commencing a prosecution. ECRIS is even more exclusive than SIS II. No non-EU country (including Schengen
countries) currently has access to ECRIS so there is no
precedent for the UK in negotiating continued access to
the database following Brexit. It is likely the UK would fallback on the 1959 Council of Europe Convention on Mutual
Assistance in Criminal Matters, or informal Interpol channels, in order to exchange data on international criminal
convictions.

21 European Union Committee, Brexit: future UK-EU security and police cooperation, (7th
Report, Session 2016–17, HL Paper 77) para.77.
22 EU Parliament and Council Directive 2014/41/EU, Art.6.
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Passenger Name Records
There are two principal types of information associated with
individuals transiting into the UK. Advance Passenger Information (API) is data contained in a travel document, such
as the name of the passenger, their date of birth and passport number. The EU obliges carriers to transmit API data
to border agencies in order to identify persons of a security
or law enforcement risk. Passenger Name Records (PNR)
includes other information held by the carrier when a passenger arranges their travel. This includes the means of
booking, the identity of the person who made the booking,
contact details for that person and travel itinerary. The legislation obliging transmission of such data to Member States
was passed in 2016 and all Member States have indicated
they intend to make use of it for intra-EU flights. Like other
non-EU countries, following Brexit the UK will require either
a direct agreement with the EU or bi-lateral agreements with
individual Member States in order to acquire PNR for flights
originating in the EU. The US and Canada already have such
agreements so the UK will likely negotiate one with little difficulty. It is worth noting, however, that until this measure
was passed at an EU level, some European nations, including
Germany, were not providing such information to the UK.23
The Prüm Treaty
The Prüm Treaty was signed by a number of EU countries
in 2005. In 2008 the EU Council of Ministers adopted two
Decisions incorporating the key parts of the treaty’s provisions into EU law.24 The treaty sought to combat terrorist
related threats by allowing reciprocal access to national databases containing DNA profiles, fingerprints and vehicle
registration data. It was thanks to Prüm that French and
Belgian authorities were able to identify Salah Abdeslam
following the Paris attacks in November 2015. The UK was
not an original signatory and Prüm was not one of the preLisbon Police and Justice measures that the Government
indicated it would re-join after exercising the bloc opt-out.
23 European Union Committee, Brexit: future UK-EU security and police cooperation, (7th
Report, Session 2016–17, HL Paper 77) para.102.
24 Council Decision 2008/615/JHA, 23 June 2008, OJ L 210/1 (6 August 2008), and Council
Decision 2008/616/JHA, 23 June 2008 on the implementation of Decision 2008/615/JHA, OJ
L 210/12 (6 August 2008), both regarding increased cross-border cooperation, particularly in
combating terrorism and cross-border crime. See European Union Committee, Brexit: future
UK-EU security and police cooperation, (7th Report, Session 2016–17, HL Paper 77) fn.130.

Nonetheless, in 2015, following UK Parliamentary approval, the Government began a pilot to gradually implement
Prüm with a view to full connection in 2020. The pilot has
so far proved successful, and the UK obtained 118 DNA
matches covering offences such as rape, sexual assault,
arson and burglary. The fall-back position following Brexit
will be for the UK to operate through an Interpol arrangement that is time-consuming, bureaucratic and much less
effective than Prüm.25 There exists for the UK, however, the
prospect of negotiating an agreement – Norway and Iceland
have done so, and despite both being Schengen members
they negotiated their agreements under Article 216 TFEU
(which provides the mechanism by which the EU concludes
international agreements in order to achieve an EU treaty
objective) rather than relying upon the Schengen acquis as
the gateway to such agreement.
Conclusion
The UK faces an uphill battle in order to negotiate cooperation agreements that replicate the efficiency and effectiveness of those currently enjoyed under the EU apparatus.
The Government’s position is that the UK approaches negotiations from a perspective of strength. In Florence the
Prime Minister said that the UK’s “outstanding capabilities”
included the
largest defence budget in Europe, a far-reaching diplomatic network and
world class security, intelligence and law enforcement services.

The UK clearly has much to offer. But the fact remains
that Justice and Home Affairs has been an area jealously
guarded by all EU nations, so negotiating policing and justice agreements will be a difficult task. This is made more
challenging by the good-will lost through the UK having
exercised what essentially became a symbolic opt out of
pre-Lisbon justice and policing instruments in 2013, under
Protocol 36. Moreover, the UK is one of the largest users
of many EU instruments in this area and so will be in a disproportionately weaker positon than many Member States
when trying to negotiate the same access.
25 See evidence of David Armond, Deputy Director-General NCA, Select Committee on the
European Union, Brexit: Future UK-EU Security and Policing Co-operation, Question 15, 12
October 2016.

Obstructing the police in honest error
If a constable is acting in the execution of his duty and you
forcibly obstruct or resist him because you genuinely but
mistakenly believe that he is not, does your mistake afford
you a defence? If your mistake was about the extent of police powers – for example, to arrest without a warrant – then
your mistake is one of law and clearly will not help you. But
what if it was a mistake of fact? In Lee [2001] 1 Cr.App.R 19
the defendant failed a roadside breathalyser test and then
resisted the consequent arrest, believing (so he said) that
the crystals in the bag had not actually turned green, and
hence that his arrest had been unlawful. Dismissing his
appeal against a conviction for assault with intent to resist
arrest, the Court of Appeal held that mistakes of this sort
are to be equated for these purposes with mistakes of law.
By contrast, in Oraki v DPP [2018] EWHC 115 (Admin) –
noted in Issue 2 – the defendant intervened to try stop the

© Thomson Reuters UK Limited 2018

police from lawfully restraining his mother, because she
was screaming and (he said) he believed she was in danger. Quashing his conviction for obstructing the police in
the execution of their duty, the Divisional Court held that
a person in this situation is to be judged on the facts as he
honestly perceived them, and as his acts would have been
reasonable if his belief had been correct, he was entitled
to plead “self-defence” (or more accurately, defence of another). How was this case different from Lee, which was not
cited or discussed? The distinction most obviously relevant,
presumably, is that Oraki seems to have thought his mother
was in danger whereas there was no suggestion that Lee
ever thought that he was. But the case law as it stands is
not entirely clear and the criminal liability of those who resist the police in honest error may yet trouble the courts
another day. JRS
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